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PER CURI AM

Joseph Aujour, a Haitian native, petitions for review of
the Board of Imm gration Appeals’ (Board) order denying his notion
to reopen. For the reasons stated below, we deny his petition for
revi ew.

We review the Board's denial of a notion to reopen with

extrene deference and only for an abuse of discretion. 8 CF.R

§ 1003.2(a) (2004);: INS v. Doherty, 502 U.S. 314, 323-24 (1992);

Stewart v. INS, 181 F.3d 587, 595 (4th Cr. 1999). Such notions

are especially disfavored “in a deportation proceedi ng, where, as
a general matter, every delay works to the advantage of the
deportabl e alien who wi shes nerely toremaininthe United States.”
Doherty, 502 U.S. at 323.

Auj our asserts he net the requirenents for reopening the

Board’ s deci sion under Matter of Vel arde-Pacheco, 23 |I. & N. Dec.

253 (BIA 2002). In Matter of Vel arde-Pacheco, the Board held that

a properly filed and unopposed notion to reopen for adjustnent of
status based on a bona fide marriage entered into after the
comencenent of proceedings my be granted, at the Board' s
di scretion, even though a visa petition is pending and not yet
approved. 1d. at 256. The Board may grant the notion only when
the followi ng factors are present: (1) the notionistinely filed;
(2) the notion is not nunerically barred; (3) the notion is not

barred by Matter of Shaar, 21 I. & N. Dec. 541 (BIA 1996), or on




any other procedural grounds; (4) the notion presents clear and
convincing evidence indicating a strong likelihood that the
[alien's] marriage is bona fide; and (5) the Service either does
not oppose the notion or bases its opposition solely on Mtter of
Arthur, 20 1. & N 475 (Bl A 1992). 1d.

W concl ude the Board did not abuse its discretion when
it found Aujour failed to present clear and convincing evidence
that there is a strong likelihood that his nmarriage is bona fide.
Because this provided a sufficient basis for the Board' s deci sion,

we need not address whether the fifth prong of the Vel arde- Pacheco

test inplicates due process rights.
Auj our next argues his notion to reopen shoul d have been

granted under Matter of Lozada, 19 |I. & N Dec. 637 (BIA 1988),

because his counsel was ineffective. Under Matter of Lozada, a

notion to reopen may be filed out of tinme if it is based on
i neffective assistance of counsel. However, the alien nust also
show he was prejudiced by his counsel’s actions. ld. at 638

Figeroa v. INS, 886 F.2d 76, 78 (4th G r. 1989). Because Aujour

was not able to present clear and convincing evidence that his
marriage is bona fide, we conclude he was not prejudiced by his
counsel’s failure to file a notion to reopen based on Mtter of

Vel ar de- Pacheco.

Accordingly, we deny the petition for review (W'

di spense wi th oral argunment because the facts and | egal contentions
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are adequately presented in the materials before the court and

argunment woul d not aid the decisional process.
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